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form prescribed by the Rules, and it has been duly advertised. Pur- 
suant to the advertisement the clients of Mr. Bateson, who are here 
as agents for the shipowners apparently, have come here to appear, 
but in the course which the case took Mr. Bateson did not find it neces- 
sary, even if he had the right, to appear here to argue any matter be- 
fore the court. 

I raised the point, as I was bound to do, I think, as to whether Mr. 
Bateson's clients had any right to appear at all. That depends upon 
whether there are any cases in which an enemy's subject has the right 
to appear in the Prize Court in this country; and there are some such 
cases, and they raise an important point whether in cases of this descrip- 
tion — of which there will be many, I daresay — an enemy's subject has 
the right to enter an appearance at all. That matter, however, I leave 
also undecided, acceding readily to the request of the Attorney-General 
in that behalf; but I do decide for the purpose of to-day that the affi- 
davit which has been filed here and which must be filed before appear- 
ance can be entered by an enemy's subject is wholly insufficient. For 
that reason alone, unless I allow the affidavit to be amended, and ap- 
pearance entered, I can dispose of the claim put forward by the persons 
whom Mr. Bateson represents to appear here to-day. Mr. Noad ap- 
pears here for the dock company for dues, but though I make no order 
in his favor I do not think any order which I make will interfere with 
his rights. 

The order which I make is this: — Having heard the evidence of counsel 
for the Crown, I pronounce the said ship Chile to have belonged at the 
time of the seizure to enemies of the Crown, and to have been properly 
seized by the officers of the Crown, and on the application of the Crown 
I order that the ship be detained by the marshal until a further order 
is issued Jby the court. Any question of costs which the Crown may de- 
sire to raise will be reserved till such further order is made by the court 
as may appear necessary. (The Times Law Reports, Vol. 31, p. 3.) 

The Makie Glaeser. 

Decided September 11, 16, 1914- 

The Marie Glaeser, a German steamship of 1,317 tons registered at 
Rostock, bound from Bristol to Archangel, in ballast, left Bristol on 
August 1st, and put into Barry on August 4th. War was declared that 
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evening. She left the same day and was captured at sea on August 5th 
by H. M. S. Gibraltar and sent into Greenock. Germany had refused 
her adherence to Article 3 of the Hague Convention of 1907 relating 
to the status of enemy merchant ships at the outbreak of hostilities, 1 
and the Crown, through the Solicitor-General, asked for condemnation. 
The court decreed the vessel as prize of war, condemned her and ordered 
her to be sold. 

An appearance was made for the German owners of the vessel and 
some shareholders, but the court ordered the appearance struck out 
because of the insufficiency of the affidavit, as in the case of the Chile, 
supra. The court held that the affidavit must show facts which in 
the special circumstances would entitle the enemy owner to come be- 
fore the court, and there was nothing in the affidavit which tended to 
show that the hostile character of the owners was suspended in any 
way. (Panaja Drapaniotisa, 2 Eng. Prize Cas. 560; the Felicity, 2 
Eng. Prize Cas. 233; the Froija, Spink, 37; the Hoop, 1 Eng. Prize Cas. 
104.) As- regards the appearance on behalf of the shareholders, the 
court held that if enemies their property must go, and so also if not 
enemies but belonging to other countries, if they took shares in a vessel 
under an alien flag; but they might present their case to the Crown 
for the exercise of his prerogative of bounty. A similar holding was 
made by the court on a claim by persons who advanced sums for nec- 
essaries. 

The court reserved its decision as to a claim by mortgagees, and 
rendered the following decision on this point on September 16, 1914: 

This merchant vessel, belonging to enemy owners, was captured at 
sea on August 5 last by H. M. cruiser Gibraltar, and has already been 
condemned by the court as lawful prize. She was a German vessel, 
registered of the port of Rostock, owned by a German limited company, 
commanded by a German master, and flying the German flag. 

A claim has been made on behalf of certain mortgagees who are 

1 The pertinent part of Article 3 reads as follows: "Enemy merchant ships which 
left their last port of departure before the commencement of the war, and are en- 
countered on the high seas while still ignorant of the outbreak of hostilities, can not 
be confiscated. They are only liable to detention, on the understanding that they 
shall be restored after the war without compensation, or to be requisitioned, or even 
destroyed, on payment of compensation, but in such cases provision must be made 
for the safety of the persons on board as well as the security of the ship's papers." 
Germany and Russia made reservations to this article at the signature and ratifica- 
tion of the convention. 
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neutrals — a limited liability company in Holland — that a sufficient sum 
out of the proceeds of sale of the prize should be set aside to satisfy 
the amount which might be found due to the mortgagees, on the ground 
that they were, as neutrals, entitled to have their property or interests 
protected. Counsel contended (1) that no case in the English Prize 
Court had dealt with the claim of a neutral mortgagee in a sense ad- 
verse to the claim now put forward; (2) that the decisions in our Prize 
Courts touching liens (e. g., the Tobago, ubi infra) was not applicable 
to the case of mortgages, on the ground that some kind of "property" 
in the ship passed to and vested in mortgagees; and (3) that in any 
event at the present day the international law of prize should be ex- 
tended and applied so as to protect mortgages held by neutrals in accord- 
ance with what he contended was the policy and principle upon which 
the Declaration of Paris was founded. 

It will be convenient first to set out a few facts as to the mortgage. 
It was executed on June 26, 1905, by Otto Zelck (a subject of the Ger- 
man Empire) as manager of the German limited liability company 
called "Steamship Company Marie Glaeser" in Rostock in favor of a 
Dutch company called "Eerste Nederlandsche Scheepsverband Maats- 
chappij" in Dordrecht, Holland, on certain conditions for a loan of 
172,500 marks. The operative part of the mortgage was in these terms 
(translated) : " I grant by these presents to the Dutch company a mort- 
gage on the steamer Marie Glaeser registered in the ships' register in 
Rostock, amounting to 172,500 marks German currency." The repay- 
ment with interest was spread over a term extending up to December, 
1917; but in certain events the whole was made repayable immediately. 

His Lordship read the conditions of the mortgage, and said that it 
was stated in the affidavit in support of the claim that the amount re- 
maining due was 69,000 marks. The mortgage was duly entered in 
the ships' register in Rostock. It was not disputed that the mortgage 
represented an honest business transaction. The mortgagors had re- 
mained and were at the capture in possession of the vessel. No refer- 
ence to the mortgage was entered upon any of the ship's papers. 

With regard to the first two contentions of counsel for the claimants 
(the learned President continued), it is not quite accurate to say that 
our Prize Courts have never adjudicated upon claims of a neutral mort- 
gagee. In the Aina (1854) (Spinks 8; 2 E. P. C. 247) a claim was made 
by a person alleged to be a neutral who was mortgagee of one-third part 
of a captured enemy ship. Two questions there arose — (1) whether 
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the claimant was a neutral; and (2) whether, supposing him to be a 
neutral, he would be entitled to come to the Prize Court and claim one- 
third of the ship by virtue of the mortgage. It is true that the court 
decided that the claimant was not a neutral; and that was enough to 
support the decision. But the court also unequivocally stated that, 
even if he were a neutral, his claim could not be sustained. Dr. Lush- 
ington said: "If I am to do it in the present case, innumerable questions 
would arise, and the court might be called upon to inquire into the valid- 
ity of the mortgage, and be compelled to determine that validity not 
by the law of England, but by the law of the country where it was 
executed." 

With regard to the authorities generally, the first and leading case 
usually referred to is the Tobago (1804) (5 C. Rob. 218; 1 E. P. C. 456). 
Counsel for the claimant sought to distinguish that case, and even 
invoked the aid of certain passages or phrases in the judgment. 

The claimant in that case was a British subject; the claim was founded 
upon a bottomry bond on a French vessel executed by her master to 
the claimant before hostilities between Great Britain and France had 
commenced. The claim was rejected upon the broad ground that the 
court recognized no liens upon a captured vessel, with the special ex- 
ception of some liens attaching by the general law of the mercantile 
world independently of contract. 

His Lordship quoted from the judgment of Lord Stowell who said 
that those lending money on such security (a bottomry bond) take this 
security subject to all the chances incident to it, and, amongst the rest, 
the chances of war. It may be observed in passing that by the mortgage 
in the case now before the Court the risk of war was expressly mentioned, 
and the mortgagees had the right, at the expense of the mortgagors, 
to insure against it if they thought war was imminent. The learned 
President continued reading from Lord Stowell's judgment, and said 
that the passages quoted were expressly adopted by the Privy Council 
in 1857 in the Ariel (11 Moore P. C. 119; 2 E. P. C. 600); and the sub- 
stance of the decision in this last case is succinctly stated towards the 
end of the judgment delivered by Sir John Patteson as follows: "Liens, 
whether in favor of a neutral on an enemy's ship, or in favor of an enemy 
on a neutral ship, are equally to be disregarded in a Court of Prize." 

It was contended that a claim under a mortgage was in some essen- 
tial respects different from that under a bottomry bond. It may be 
noted that by the municipal law of this country the claim of a mortgagee, 
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whether in possession or not, ranks below the claims of persons who have 
maritime liens on the mortgagor's ship — e. g., for bottomry salvage 
and wages — (see the Duke of Bedford, 2 Hagg. Ad. 294; the Bold Buc- 
cleugh, 7 Moo. P. C. C. 267, 284; The Mary Ann, L. R. 1 A. and E. 8; 
The Feronia, L. R. 2 A. and E. 65; and the Ripon City, 13 The Times 
L. R. 378; [1897] P. 226 at p. 243). So if the mortgagees of the Marie 
Glaeser had been British subjects, and the effect of the mortgage de- 
pended on British law, the Tobago would be an authority a fortiori 
against their claim. 

As to the contention that the mortgagees in the present case had by 
virtue of the mortgage some kind of "property" in the Marie Glaeser, 
no information was given to the court as to the exact meaning of the 
word "property" so used, or as to its nature, or whether it imported 
some kind of "ownership" of the vessel. By our own statute law, ex- 
cept so far as may be necessary for making a mortgaged ship available 
as a security for the mortgage debt, the mortgagee shall not by reason 
of the mortgage be deemed the owner of the ship, nor shall the mortgagor 
be deemed to have ceased to be the owner thereof (Merchant Shipping 
Act, 1894, s. 34). 

Whether the German law as to mortgages substantially differs from 
ours, or what the German law on the subject may be, this court declines 
to inquire. To do so is no part of the duty of a Court of Prize. 

His Lordship quoted from the judgment of Lord Stowell in the 
Marianna (1805, 6 C. Rob. 24; 1 E. P. C. 518), which was a claim by 
a neutral on a lien for unpaid purchase money. 

It is not profitable to guess at the effect of the German mortgage 
deed; but there is certainly nothing upon the face of it which indicates 
any transfer of ownership, or anything other than a charge for the 
mortgage debt. Portions of the conditions seem to negative anything 
of the kind. The truth is that capture of enemy vessels at sea during war 
would be a hazardous and almost worthless right of belligerents if the 
captors were confronted with such claims as are put forward in this case, 
or if mortgages gave to mortgagees prior rights to those of the captors. 

But counsel for the claimants as his last resource boldly pressed the 
court to extend the law at the present day so as to protect neutral 
mortgagees of enemy ships, on the ground that the law of nations has 
advanced, as he contends, in this direction by and since the Declaration 
of Paris, 1856, and that such a protection is necessary to accord with 
the policy and spirit of the Declaration with regard to neutrals. 



536 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

It is advisable to glance briefly at the way the Declaration has been 
dealt with by the nations. Before the Declaration of Paris the treat- 
ment of enemy goods under a neutral flag, and neutral goods under the 
enemy's flag, which was afterwards embodied in the second and third 
heads of the Declaration, was agreed to and observed by France and 
this country during the Crimean War. The Declaration itself — the 
terms of which "are not strictly authoritative law" (Hall, 6th ed., 
p. 686) — has been adopted by practically all the civilized states of the 
world except the United States of America, Spain, and Mexico. 

The United States refused to become a party to it chiefly on the 
broad ground that they desired a complete exemption from capture at 
sea of all private property. Nevertheless the United States announced 
at the beginning of the Civil War that they would give effect to its 
principles during those hostilities; and again in 1898 during their war 
with Spain the President issued a proclamation on April 26, 1898, de- 
claring that the policy of the United States Government in the conduct 
of the war would be to adhere to the rules of the Declaration of Paris 
therein set forth, one of them being thus expressed: "Neutral goods 
not contraband of war are not liable to confiscation under the enemy's 
flag." Spain also in the same year, while maintaining that she was not 
bound by the Declaration, gave orders for the observation of the rules 
that (1) a neutral flag covers the enemy goods, except contraband of 
war, and (2) neutral goods, except contraband of war, are not liable to 
confiscation under the enemy's flag (Hertslet, Commercial Treaties, XXI, 
837). Our own country, one of the original parties to it, had stedfastly 
adhered to it. 

This court accordingly ought to, and will, regard the Declaration of 
Paris not only in the light of rules binding in the conduct of war, but as 
a recognized and acknowledged part of the law of nations, which alone 
is the law which this court has to administer. But how can it be used 
or applied so as to support the claimant's case? This court can only 
enunciate what it conceives to be the law of nations. If any matter 
of international law in controversy between nations requires to be settled 
by international convention, this court cannot antecedently declare the 
controverted doctrine to be a part of international law. 

The Declaration of Paris, in the two parts referred to, only dealt 
with goods or merchandise carried on vessels, and not with the vessels 
themselves. If it had been intended to deal with vessels and property, 
rights, or interests in them, that would have been expressed. The ob- 
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ject was to ensure the maintenance of maritime commerce by making 
certain goods carried over the seas immune from confiscation. The 
lending of money upon vessels, and "financing" their owners, are 
business transactions which may be usual, necessary, and profitable. 
But they cannot with propriety be put upon the same footing in inter- 
national law as the commerce which constitutes the world-wide trade 
of the carriage of merchandise by sea. There does not appear to be any 
direct relation in principle between guarding the safety of this commerce 
upon its course across the oceans in the common interest of the nations 
and giving protection by special rules of international law to persons or 
companies who invest their moneys in shipping ventures. Apart, there- 
fore, from any assistance which may be derived from decisions of various 
Prize Courts since the date of the Declaration, this court could not 
accede to the suggestion that neutral mortgagees of vessels should have 
a rule of law created for their protection. 

But have any decisions in any Prize Court since 1856 proceeded in 
the direction urged? Has any Court of Prize since assented to such a 
claim as is now being made? The answer, it is believed, is in the nega- 
tive. 

On the contrary, there have been decisions against such claims. In 
1866 the Supreme Court of the United States of America decided in 
the Hampton (5 Wall. 372) that "in proceedings in prize, and under 
principles of international law, mortgages on vessels captured jure belli 
are to be treated only as liens, subject to being overridden by the cap- 
ture, not as jura in re, capable of an enforcement superior to the claims 
of the captors." (See headnote.) The claimant there was "a loyal 
citizen"; and the bonajides of his mortgage was not disputed. His claim 
was to have the amount of his mortgage paid to him out of the proceeds 
of the sale of the captured vessel. 

His Lordship quoted at length from the judgment of Mr. Justice 
Miller in delivering the opinion of the Supreme Court, which rejected 
the claim. So in 1867 in the Battle (6 Wall. 498). Also in the Supreme 
Court of the United States of America, Mr. Justice Nelson, in deliver- 
ing the judgment, said: "The principle is too well settled that capture 
as prize of war, jure belli, overrides all previous liens, to require examina- 
tion." And in the case previously cited mortgages were treated as 
liens. 

In 1870, in the Prize Court of France, a claim was made by Hoffman 
and Co., British shipowners, who had a mortgage upon a Prussian 
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ship Der Turner, that a sum to discharge the mortgage should be set 
aside from the proceeds of sale. It was there suggested that the claim 
might be allowed "by analogy and in accordance with the principles 
established by the Paris Conference that neutral property under an 
enemy flag is not subject to capture." But the decision was against 
the claim. His Lordship read the summary and part of the French 
judgment, which appears in Barboux, Jurisprudence du Conseil des 
Prises, 1870-1871, page 76. 

In 1899, again, the Supreme Court of the United States of America, 
in the Carlos F. Roses (177 U. S. Reports, 655), dealt with the subject 
exhaustively in a claim put forward by a British company which had 
advanced money upon a cargo on a captured ship, and which had re- 
ceived bills of lading covering the shipments. Chief Justice Fuller de- 
livered the judgment of the court. In his judgment, he said, at page 666, 
"the right of capture acts on the proprietary interests of the thing cap- 
tured at the time of the capture, and is not affected by the secret liens 
or private engagements of the parties. Hence, the Prize Courts have 
rejected in its favor the lien of bottomry bonds, of mortgages for sup- 
plies, and of bills of lading." He also cited with approval a passage 
from the Frances (8 Cranch, 418), and approved of the decision in the 
Hampton (ubi sup.) and the Tobago (ubi sup.). 

To come down to a later and recent date, in 1905, during the Russo- 
Japanese War, the Sasebo Prize Court in Japan followed the same lines. 
In the Nigretia (Takahashi, page 551) a preferential claim was made, 
apparently by a Japanese subject, for salvage expenses incurred before 
the seizure. It was argued for the petitioner that the preferential 
right claimed was an "actual right recognized by law, and not based 
upon a voluntary contract like a mortgage, and that therefore it was 
entitled to protection." The Court of First Instance pronounced that 
"according to international law, the right of a captor being absolute, 
neither the real right" (by which no doubt is meant a right in rem) 
"nor the obligatory right of a third party can be set up against it." 
On appeal the Higher Prize Court confirmed this doctrine and the de- 
cision (Takahashi, 553) . 

In another case in the same court, in 1904, the Russia (Takahashi, 
557), a claim for a prior right for necessaries was made. The Court 
said (page 559) : " If the ship is a lawful prize she cannot be released on 
account of a neutral person having a claim against her. * * * Even 
though the petitioner's claim was created by the disbursement of the 
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ship's necessary expenses for continuance of the voyage, a third party 
has no right to make any claim upon the property, as not only is there 
no provision in our Prize Court Regulations recognizing a prior claim 
upon a prize, but according to international law the right of the captor 
to a prize confiscated as the enemy's property is absolute." 

The court has no hesitation in pronouncing that upon the authorities, 
upon principle, and upon grounds of convenience and practice the claim 
of the neutral mortgagee of this captured vessel must be rejected. 
The case has thus been dealt with from the points of view presented at 
the bar. 

But there is also another broad ground, which can be shortly stated, 
upon which the claimants could not succeed in any view of their rights. 
Even assuming that they had a "property" in the vessel, or even if 
they had rights of ownership and could properly be regarded as the 
owners of the whole or any part of the vessel, the fact that the vessel 
was sailing under the German flag, with papers entitling her to do so, 
and navigated by a German master in the commerce of the German 
Empire, would be fatal to their claim [see the Vigilantia (1 C. Rob. 1 

1 E. P. C. 31); the Vrow Elizabeth (5 C. Rob. 4; 1 E. P. C. 409) 
the Primus (Spinks, 48; 2 E. P. C. 290); the Industrie (Spinks, 54 

2 E. P. C. 297)]. The doctrine is summed up in Hall's International 
Law (6th edition) at page 498. His Lordship also quoted a passage 
from Westlake's International Law — War (1913 Ed., p. 169). 

The President said that costs were in his discretion; this case had 
decided a number of others, and he would not order the mortgagees to 
pay costs. (The Times Law Reports, Vol. 31, p. 8.) 

The Tommi — The Rothersand. 
Decided October 15, 1914. 

The facts are given in the judgment. 

The President, in giving judgment, said: A claim is made by the 
Sugar Fodder Company (Limited) to the ownership of two vessels, 
which were seized in British ports, on the outbreak of hostilities, the 
date of the seizure being in both cases August 5. These ships belonged 
to a German company, the Norddeutsche Kraftfutter Gesellschaft. 
Some time in July the ships left the ports of Germany, and on August 1 
were both on the high sea. It is said that the ships were sold bona fide 



